MEO 2020-12 – Final - SALE & SERVICE OF ALCOHOLIC BEVERAGES PER COVID-19 EXPANSION PERMIT

BOROUGH OF AVALON

CAPE MAY COUNTY, NEW JERSEY

OFFICE OF THE MAYOR

MARTIN L. PAGLIUGHI, MAYOR

EXECUTIVE ORDER OF THE MAYOR
ORDER No. 2020- 12
Executive order pertaining to outdoor dining and the service of alcoholic beverages for on-premises consumption outdoors and authorizing limited use of the public right-of-way for outdoor dining and service of non-alcoholic beverages.

WHEREAS, the COVID-19 Pandemic has resulted in a Declared State of Emergency and a Declared Public Health Emergency which continues to exist through the date hereof, and such emergency has resulted in a series of Gubernatorial Executive Orders including Executive Order 150 addressed herein; and

WHEREAS, pursuant to Governor Murphy’s Executive Order 150 (“Murphy EO 150”) which was issued on June 3, 2020 food service establishments with or without a liquor license and bars are permitted to offer in-person service at outdoor area commencing at 6:00 a.m. on Monday, June 15, 2020 but such establishments must comply with the conditions and restrictions set forth in said EO  at paragraph 1;

WHEREAS, in issuing EO 150, Governor Murphy recognized that such establishments face certain unique problems and thus said EO expressly states, in part, the following:

“WHEREAS, many restaurants or bars will not have sufficient

outdoor space to serve their patrons, and thus may seek to use additional space for outdoor food and/or beverage consumption, including other areas of their property, such as parking lots, and shared spaces, such as sidewalks, streets, and parks; and

“WHEREAS, municipalities are in the best position to make

decisions on allowing restaurants or bars to expand their service footprint on their property and potentially into shared spaces in a way that comports with public safety; and

“WHEREAS, if municipalities choose to make shared spaces

available to restaurants or bars, it is incumbent upon them to distribute these spaces equitably among restaurants or bars who may feasibly seek to use them; and

WHEREAS, pursuant to Paragraph 5 of Governor Murphy’s EO 150, municipalities are permitted to “use their existing authority to allow food or beverage establishments to expand their footprint to outdoor areas, both within their property and among municipally-governed areas, including but not limited to sidewalks, streets, or parks”
WHEREAS, paragraph 5 of Murphy EO 150 is set forth in full below:
“5. 
Municipalities are permitted to use their existing authority to allow food or beverage establishments to expand their footprint to outdoor areas, both within their property and among municipally-governed areas, including but not limited to sidewalks, streets, or parks. Any additional density and social distancing requirements imposed by municipalities on food or beverage establishments offering in-person service at outdoor areas are not inconsistent with Executive Order No. 108 (2020). If a municipality seeks to close off a roadway for which it would need county or State approval, it still must obtain that approval.”

WHEREAS, in consequence of Murphy EO 150, the New Jersey Division of Alcoholic Beverage Control (“Division” or “ABC”), issued Special Ruling SR 2020-10 providing for the issuance of a temporary permit known  as the “COVID-19 Expansion of Premises Permit” (“COVID-19 Expansion Permit”) to permit licensees to expand their licensed premises onto outdoor areas which expansion permit is subject to certain conditions and expressly subject to local municipal approval and further provided that the COVID-19 Expansion Permit must comply with Borough Ordinances and further provides that “off-premises consumption of alcoholic beverages in public areas is within the jurisdiction of each municipality” (N.J.S.A. 40:48-1)

WHEREAS, consistent with Murphy EO 150 and ABC Special Ruling 2020-10, I have previously approved a Temporary Emergency Recovery Plan (“TERP”) which is currently in-place;

NOW, THEREFORE, AS MAYOR OF THE BOROUGH OF AVALON, I DO HEREBY ORDER AND DIRECT THE FOLLOWING:

1.            In reliance on the authority  vested in municipalities as set forth in Paragraph 5 of Murphy EO 150, all food service establishments in the Borough of Avalon which possess an Alcoholic Beverage Control License to sell, serve and consume alcoholic beverages may do so outdoors and on any part or portion of the licensed premises, owned or controlled by the ABC Licensee, including parts of the parking lot but subject to the following:

a. ABC Licensee must comply with the applicable provisions of the Borough’s Temporary Emergency Recovery Plan (“TERP”) and submit the required application to the Zoning Officer together with all documentation required by the TERP. Such local application should be submitted to the Zoning Officer contemporaneously with the filing of the COVID-19 Expansion Permit with the ABC.

b. The Borough will, upon notification from the ABC that the COVID-19 Expansion Permit has been applied for, promptly arrange for such application to be reviewed for compliance with the Borough’s TERP  by the Zoning Officer in consultation with the Chief of Police, or his designee, the Borough Clerk, Borough Administration, and Borough Code Enforcement Officer. 

If it is determined that the COVID-19 Expansion Permit does comply with the Borough’s TERP, the Borough Clerk shall promptly notify the ABC that the Borough endorses and approves the issuance of the COVID-19 Expansion Permit.

If it is determined that the COVID-19 application does not comply with the Borough’s TERP, the ABC shall be notified that the Borough does not endorse nor approve the issuance of the COVID-19 Expansion Permit on the grounds that the application does not comply with local ordinances.

c. ABC Licensees and all other food service establishments must fully and completely comply with the provisions of Paragraph 1 of Murphy EO 150 including any subsequent amendment to or modification thereof and must further comply with ABC Special Ruling 2020-10 and obtain the COVID-19 Expansion Permit.

d. The ABC Licensee may, pursuant to Borough permit, use the public right-of-way for the service of food and non-alcoholic beverages. NO ALCOHOLIC BEVERAGES MAY BE SOLD, SERVED, OR CONSUMED IN THE PUBLIC RIGHT OF WAY.

e. Restaurants without a liquor license may apply to use the public right-of-way for the service of food. NO BYOB PRIVILEGES SHALL BE PERMITTED PATRONS WHO ARE DINING IN THE PUBLIC RIGHT-OF-WAY.
f. Restaurants, with or without a liquor license, granted a permit to use a portion of the public right-of-way shall provide a Certificate of Insurance as specified in the TERP.  No certificate of insurance shall be required for service that occurs solely on private property.  Such restaurants must provide the required Certificate of Insurance with the application for the local zoning permit.
g. The Borough permit will be effective at 6:00 a.m. on Monday, June 15, 2020 or such later date as specified in the COVID-19 Expansion Permit and shall expire at midnight on October 31, 2020 unless sooner revoked or suspended by the Borough.  
h. Any Special Conditions imposed upon the current license shall apply to equal force to the COVID-19 Expansion Permit. [SR 2020-10 expressly provides that “a licensee who receives a COVID-19 Expansion Permit may exercise only those privileges authorized by the licensee’s existing license . . .”] 
2.
This Mayoral Executive Order (“MEO”) shall operate to extend the licensed premises of all current ABC Consumption Licensees effective June 15, 2020 through October 31, 2020. It is intended, pursuant to Murphy EO 150, to grant a one-time expansion of the licensed premises consistent with SR 2020-10 and without the necessity of filing a formal application for a place-to-place transfer which would normally be required. THIS MEO DOES NOT AUTHORIZE ANY EXTENSION OF THE CONSUMPTION LICENSE TO ANY NON-CONTIGUOUS PROPERTY WHICH IS OWNED OR CONTROLLED BY THE LICENSEE.

3.
Any previously issued MEO issued as a result of the COVID-19 Pandemic, which is in conflict with this Order, is hereby repealed or rescinded to the extent of any conflict or inconsistency. 

4.
This Mayoral Executive Order shall be effective immediately, but outdoor services of food and beverages shall become effective on June 15, 2020 at 6:00 a.m. pursuant to Murphy EO 150 paragraph 1.

DATE:   June 8, 2020




       /s/    Martin L. Pagliughi








Martin L. Pagliughi, Mayor

I HEREBY CERTIFY THAT the foregoing Executive Order was duly promulgated by the Mayor of the Borough of Avalon, New Jersey, on June 8, 2020.

DATED:                                                                                /s/  C. Danielle Nollett







C. Danielle Nollett, Borough Clerk
