
BOROUGH OF AVALON 
CAPE MAY COUNTY 

NEW JERSEY 
 

ORDINANCE No.  794-2019 
 

SUBJECT: AN ORDINANCE AUTHORIZING AND GRANTING A DEED OF EASEMENT ON A 
LIMITED PORTION OF BOROUGH OWNED REAL PROPERTY, TO WIT, BLOCK 81 
LOT 1 TO THE OWNERS OF ADJOINING PROPERTY, TO WIT BLOCK 54.03 LOTS 1. 
3. 5. 7. 9. 21. 23. 25. 27. 29. 31. 33. 66. 68. 70. 72. 74. 76. AND 78 FOR THE 
LIMITED PURPOSE OF INGRESS AND EGRESS ONLY. (STREET LOCATION: 5499 
DUNE DRIVE, AVALON, NEW JERSEY) 

 
WHEREAS, the Borough of Avalon is the owner of certain lands without any improvement 

thereon known and designated as Block 81 Lot 1 as appears on the Tax Map of the Borough of Avalon; 

and 

WHEREAS, Borough Council has recently become aware that there is an encroachment on the 

Borough property which benefits the adjoining property, hereinafter described, for the purpose of 

providing ingress and egress to such adjoining property from Dune Drive and this is the only current 

means of ingress and egress; and 

WHEREAS, Borough Council has determined to authorize the action hereinafter indicated having 

concluded that the proposed action is in the public interest. 

 
NOW, THEREFORE, BE IT ORDAINED BY THE BOROUGH COUNCIL of the Borough of Avalon, in 

the County of Cape May and State of New Jersey as follows: 
 
SECTION 1. DEFINITIONS 
 
As used in this Ordinance the following terms shall have the meaning indicated: 
 
ADJOINING OWNER shall mean CHRISTINA P. FAY and JOHN F. FAY, JR., Co-Trustees of the 

 Christina P. Fay Share Trust under the Irrevocable Trust Agreement of Elizabeth B.  
  Papastavros dated March 24, 1994 and their heirs, successors, and assigns. 

 
ADJOINING PROPERTY shall mean Block 54.03, Lot Nos, 1, 3, 5, 7, 9, 21, 23, 25, 27, 29, 31, 33,  

66, 68, 70, 72, 74, 76, and 78 on the Official Tax Map of the Borough of Avalon in the  
County of Cape May   and State of New Jersey. 

 
BOROUGH shall mean the Borough of Avalon, a municipal corporation of the state of New  

Jersey located in the County of Cape May with a principal place of business at the 
 Avalon Municipal Building, 3100 Dune Drive, Avalon, New Jersey 08202, 

 
BOROUGH CLERK shall mean the Municipal Clerk of the Borough of Avalon. 

 
BOROUGH COUNCIL shall mean the Governing Body of the Borough of Avalon. 
 
BOROUGH PROPERTY shall mean Block 81 Lot No. 1 on the Official Tax Map of the Borough of  

Avalon, in the County of Cape May and State of New Jersey. 
 
ENCROACHMENT, AREA OF shall mean that area shown on Exhibit B and further described  

in a metes and bounds description which appears in Exhibit C and which consists of 
approximately 1377.5 square feet. 

 
EXHIBITS TO THIS ORDINANCE:  The following Exhibits are attached to this Ordinance and are made a 
part hereof: 
 
 
 
 



Exhibit A: Proposed Deed of Easement – Borough of Avalon to Christina P Fay et als. 
 
Exhibit B: Survey dated October 14, 2019 prepared by Gary Lee Thomas of Thomas – Amey – 

Shaw, Inc. disclosing the area of encroachment. 
 
Exhibit C: Metes and bounds description prepared by Gary Lee Thomas dated October 14, 2019 

and thereafter reviewed and approved by Avalon Borough Engineer, Thomas R. 
Thornton, P.E. and showing an area of encroachment containing a total of 1,377.5 
square feet  

 
Mayor shall mean the Mayor and Chief Executive Officer of the Borough of Avalon 
 
SECTION 2: FACTUAL FINDINGS AND DETERMINATIONS 
 
Borough Council hereby makes the following factual finding and determinations: 
 

(a) The Borough Property is in the P-U Zoning District and is part of the Avalon High Dunes which 

area is considered and recognized as an environmentally sensitive area providing not only 

environmental benefits to the community, but which also provides protection to the 

community against flooding from hurricanes and other severe coastal storms. The high dunes 

area is, accordingly, subject to special rules and regulations concerning development. 

(b) The Borough Property fronts on Dune Drive in the Borough of Avalon and the exterior 

boundary fronts on the Avalon Public Beach and the Tax Map shows that a portion of the 

Borough Property is part of that beach. 

(c) The Borough Property is heavily forested and otherwise without any improvements of any 

kind except for the encroachment herein described. 

(d) The Borough has no present or foreseeable plans to utilize the Borough Property for any 

purpose whatever other than to continue its present use in its present forested and 

vegetative condition and to preserve same as open space for the benefit of the community. 

(e) The Adjoining Property is in the R-1AA Zoning District (High Dunes) and the Adjoining Owner 

has constructed a driveway which encroached upon and continues to encroach upon the 

Borough Property for purposes of vehicular ingress and egress from Dune Dive to the 

residence constructed on the Adjoining Property. The nature and extent of the encroachment 

is more fully described in a Plan of Survey prepared by Gary Lee Thomas P.L.S. #23921 and 

dated October 14, 2019 (Exhibit B). The area of the encroachment is approximately 1,377.5 

square feet. It appears that such encroachment has continued in existence for at least a few 

decades. The Borough records indicate that the principal structure was built in the late 

1980’s but it is not possible to determine when the encroachment first occurred since all 

building plans are destroyed after 10 years pursuant to a directive imposed by the New 

Jersey Department of Community Affairs. It is also clear that at least some agencies of the 

Borough had notice of this encroachment by reason of a land use application which was 

approved by the Avalon Planning Board and ultimately Borough Council in connection with 

an application to relocate or modify the location of an existing swimming pool.  

(f) The nature and the extent of the encroachment was brought to the Borough’s attention in 

October of 2018 by way of a letter from the attorney for the Adjoining Owner.  

(g) The Adjoining Owner has requested that the Borough grant an easement upon Borough 

Property to formally authorize the use of the existing driveway for purposes of vehicular 

access to the Adjoining Property from Dune Drive.   



 

(h) While the duration of the encroachment does not establish title in the Adjoining Owner to 

any portion of the Borough Property, it does, nonetheless, create issues of an equitable 

nature which, in the interest of fairness, should be addressed and resolved by Borough 

Council. 

(i) This matter was considered by Borough Council on various dates and discussed in Closed 

Sessions of Borough Council including February 27, 2019; March 13, 2019; and July 24, 2019. 

(j) Borough Council has considered the matter and has weighed the environmental impact of 

requiring the removal of the encroachment and the need to reestablish a means of ingress 

and egress on the Adjoining Property and has determined that, to do so, would result in an 

overall negative environmental impact since the reestablishment of a method of ingress and 

egress would result in the destruction of more trees, shrubs, and other vegetation  on the 

Adjoining Property and leave a void on the Borough Property where the encroachment 

previously existed. Such action, should it be required, would impact the environment 

negatively and provide no benefit or appreciable benefit whatever. 

(k) In recognition of the Borough’s ongoing desire to promote environmental protection 

whenever and however practical within the Borough, the Borough has requested, and  the 

Adjoining Owner has agreed, to donate the sum of Ten Thousand Dollars ($10,000.00) to the 

Borough of Avalon Environmental Trust Fund to be used by the Borough in funding, in whole 

or in part, projects that will provide an environmental benefit to the Borough and its 

residents and visitors. That sum will be deposited with the Borough’s Chief Financial Officer 

prior to the final enactment of this Ordinance. 

(l) In addition to the aforesaid donation to the Borough’s Environmental Trust Fund, the Adjoing 

Owner has agreed to pay or reimburse the Borough for all legal and professional fees and 

other costs incurred by the Borough in an amount not to exceed the sum of Four Thousand 

Dollars ($4,000.00) in order that the Borough and its taxpayers will not bear any expense 

related to this matter, 

(m) For these and other reasons, Borough Council has determined that it is in the best interest of 

the Borough to grant of Deed of Easement authorizing the Adjoining Owner, its heirs, 

successors and assigns to maintain and keep in place that encroachment described in this 

documents and subject to this ordinance and further subject to the terms and conditions set 

forth in the Deed of Easement (Exhibit  A). 

 
SECTION 3. AUTHORIZATION 
 
Borough Council hereby authorizes a Deed of Easement be granted to the Adjoining Property Owners, 

and only  for the limited and specific use and purpose sated in this Ordinance and subject to the terms, 

conditions and provisions set forth herein  and further subject to the terms, conditions and provisions 

set forth in the Deed of Easement, in the form attached hereto as Exhibit  A. Borough Council further 

authorizes the following action: 

 
(a) The Borough Solicitor shall prepare a Deed of Easement in favor the Adjoining Owner, their 

heirs, successors and assigns in accordance with the terms, conditions, and provisions of this 

Ordinance and substantially in accord with Exhibit A attached. 



 

(b) The Mayor and Borough Clerk are authorized to sign the Deed of Easement described herein 

and for the purposes herein expressed. Such Deed of Easement to be substantially in accord 

with Exhibit A attached. 

(c) The Borough Clerk shall attach to the Deed of Easement a certified copy of this Ordinance and 

shall cause both the Deed of Easement and the attachment to be forthwith recorded in the 

Office of the Cape May County Clerk. 

(d) All other Borough Officials and Officers are hereby authorized and directed to take any action 

which is required or reasonably necessary to carry out the intent and purpose of this Ordinance. 

 

SECTION 4. REPEALER 

Any ordinance which is inconsistent or in conflict with this ordinance is hereby repealed to the extent of 

such conflict or inconsistency. 

 

SECTION 5. EFFECTIVE DATE 

This Ordinance shall take effect immediately upon final passage and publication as required by law. 

 

 NOTICE OF PENDING ORDINANCE 
 

     The Ordinance published herewith was introduced and passed on first reading of the Municipal 

Council of the Borough of Avalon on November 13, 2019.  It will be further considered for second 

reading, public hearing and final adoption at a meeting of said Council to be held on the 18th day of 

December, 2019 in the Meeting Room of the Municipal Building, Avalon, New Jersey at 4:15 p.m. and 

during the week prior to and up to and including the date of such meeting, copies of said Ordinance will 

be made available at the Clerk’s Office in said Municipal Building to the members of the general public 

who shall request the same.  

 
C. DANIELLE NOLLETT 
Borough Clerk 

 


