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BOROUGH OF AVALON 
CAPE MAY COUNTY 
NEW JERSEY
ORDINANCE NO. 715-2014
AN ORDINANCE AUTHORIZING THE BOROUGH TO SELL AND CONVEY CERTAIN REAL PROPERTY KNOWN AS BLOCK 65.03, LOT 44.03 AND BLOCK 65.03, LOT 87.02 LOCATED ADJACENT TO 162 65th STREET AND ESTABLISHING TERMS AND CONDITIONS FOR SUCH CONVEYANCE  
WHEREAS, the Local Lands and Building Law (N.J.S.A. 40A:12-1, et seq.) authorizes the sale of any real property which is not needed for any public use; and
WHEREAS, the Borough is the owner of two separate parcels of land known as Block 65.03, Lot 44.03 and Block 65.03, Lot 87.02  as the same appear on the Official Tax Map of the Borough (the “Borough Parcels”); and
WHEREAS, each of the Borough Parcels is less than one-eighth (1/8) of the minimum size required for development under the municipal zoning ordinance and each of the Borough Parcels is without any capital improvement thereon; and
WHEREAS, N.J.S.A. 40A:12-13(b) (5) authorizes a municipality, under such circumstances, to sell and dispose of any such municipal property by sale to an adjoining owner of contiguous property  and to establish the fair market value by negotiation and further provides that the negotiated sum shall be subject to approval by resolution of the governing body; and

WHEREAS, JMK 65TH LLC is the sole adjoining owner of contiguous property which is known as 162 65th Street (Block 65.03, Lots 38.01, 38.02, 40.01. 40.02, 42.01, 42.02, 44.01, 44.02, 81, 83, 85, and 87.01), in the Borough of Avalon
WHEREAS, JMK 65TH LLC has expressed an interest in acquiring the Borough Parcels; and
WHEREAS, the Borough desires to sell that real property known as  Block 65.02 Lot 44.03 and Block 65.03 Lot 87.02 as the same appears on the Official Tax Map of the Borough of Avalon; and 
WHEREAS, on August 13, 2014, Borough Council authorized the Borough Administration to engage in negotiations with JMK 65TH LLC, for the sale of the Borough Parcels to JMK, 65th LLC, and those negotiations have resulted in an offer to purchase the Borough Parcels at the sum of Three Hundred and Fifty Thousand ($350,000.00) Dollars which offer was received on November 21, 2014; and

WHEREAS, Borough Council, by Resolution No. 232-2014, adopted December 17, 2014, approved the sale price of $350,000.00 for the Borough Parcels.
NOW, THEREFORE, BE IT ORDAINED by the Borough Council, the governing body of the Borough of Avalon in the County of Cape May and State of New Jersey as follows:
SECTION 1:  Borough Council hereby incorporates the recitals set forth above and makes the following factual determination and conclusions:
(A) The Borough is the owner, in fee simple, of the “Borough Parcels".  Each of the Borough Parcels is less than one-eighth (1/8) of the minimum size required for development under the municipal zoning ordinance and each of the Borough Parcels is without any capital improvement thereon.  The Borough Parcels are not needed for any public purpose.
(B) As a result of the size of each parcel, N.J.S.A. 40A:12-13(b) (5) authorized the Borough to negotiate the fair market value of the Borough Parcels, which negotiations resulted in a proposed sale price of THREE HUNDRED FIFTY THOUSAND ($350,000.00) DOLLARS for both of the Borough Parcels. 
(C) The Borough Council has, by Resolution No. 232-2014, adopted December 17, 2014, approved the sale price of THREE HUNDRED FIFTY THOUSAND ($350,000.00) DOLLARS, which represents the fair market value of the Borough Parcels to be conveyed and hereby determines that it is in the best interests of the Borough of Avalon to authorize the sale and conveyance of the Borough Parcels.  JMK 65TH LLC is the only contiguous property owner to the Borough Parcels and is therefore the only eligible purchaser.
SECTION 2:  Authorization to Sell.  The Borough of Avalon is hereby authorized to sell and convey the Borough Parcels to JMK 65TH LLC for the sum of THREE HUNDRED FIFTY THOUSAND ($350,00000.00) DOLLARS at private sale pursuant to N.J.S.A. 40A:12-13 (b), 5.  JMK 65TH LLC shall deliver a certified check payable to the Borough of Avalon in the amount of THIRTY-FIVE THOUSAND ($35,000.00) DOLLARS (ten (10%) percent of the purchase price) within ten (10) calendar days after the adoption of this Ordinance.
JMK 65TH LLC shall be responsible for paying all conveyancing and related expenses which shall include but not be limited to realtor's commissions or professional service fees; appraisal costs; all title searches and title insurance policies; title company settlement charges (including costs typically assessed against a seller of property); cost of preparation of the deed by the Borough Solicitor and other professional fees incurred by the Borough in connection with the sale of the property; advertising costs; recording fees and costs, and any other costs or expenses of a similar nature.
SECTION 3:  Deed.  The Mayor and Borough Clerk are hereby authorized, directed and empowered to execute on behalf of the Borough of Avalon a Bargain and Sale Deed With Covenant’s as to Grantor’s Acts conveying the Borough Parcels to JMK 65TH LLC in accordance with this Ordinance.
SECTION 4:  Closing.  Closing of title shall be held after the date this Ordinance becomes final and not later than 30 days after publication of the Notice of Adoption,    time being of the essence. At the time of final closing, JMK 65TH LLC shall pay and deliver the balance of the purchase price and pay all conveyancing and closing costs.  All payments required to be made hereunder unless otherwise specified shall be made by check, title company check, or in the case of the balance of the purchase price, by certified check.  The closing of title shall take place at one of the following locations designated by the Borough:
(A)
Borough Hall, Avalon, New Jersey; or
(B)
Office of the Borough Attorney; or
(C)
At the office of a title insurance company or title abstract company 
located within Cape May County.

If JMK 65TH LLC fails to close or fails to comply with the provisions hereof, JMK 65TH LLC shall be in default and all amounts paid to the Borough by or on behalf of the bidder shall be retained by the Borough as LIQUIDATED DAMAGES AND NOT AS A PENALTY 
SECTION 5:  General Conditions.

(A)
This sale shall be governed and controlled by the provisions of the Local Lands and Buildings Law of the State of New Jersey, N.J.S.A. 40A:12-1, et seq. and shall be further governed and controlled by the New Jersey law applicable to municipalities generally.
 (B)
The sale of the Borough Parcels described herein shall be contingent upon compliance, in all respects, with the requirements of the Local Lands and Buildings Law of the State of New Jersey.  In the event that such requirements cannot or will not be complied with, then this Ordinance shall be null and void.
(C)
The title to be delivered by the Borough shall be under and subject to all 
easements and rights of way, recorded and unrecorded, whether for utilities or for others.  JMK 65TH LLC shall arrange for a title search and for the purchase of title insurance at JMK 65TH LLC's sole cost and expense.  A copy of the title report or title binder shall be delivered to the Borough Clerk and Borough Solicitor within thirty (30) days after this Ordinance has been adopted.


(D)
If the title report discloses an unmarketable condition of title, except as 
specified herein, JMK 65TH LLC’s sole remedy shall be limited to cancellation of the sale and the return of the deposit payment made by JMK 65TH LLC to the Borough of Avalon.  If JMK 65TH LLC elects to complete closing of title then JMK 65TH LLC agrees to take title to the Borough Parcels subject to any conditions or defects of title and shall not have any recourse against the Borough.


(E)
This sale is under and subject to any riparian claim or claims which may 
affect the Borough Parcels. It shall be the sole responsibility of JMK 65TH LLC to meet and satisfy all requirements of the State of New Jersey with respect to said riparian claim or claims and the payment of any compensation to the State of New Jersey on account thereof.


(F)
Nothing herein shall be construed as obligating the Borough of Avalon to 
construct or maintain access roads to any portion of the Borough Parcels being sold. Such Borough Parcels may not qualify for a building permit due to lack of water supply, lack of sewer or septic facilities, lack of access, inadequate lot size, or other reasons.


(G)
JMK 65TH LLC is required to comply with all applicable zoning, building and health ordinances and codes and regulations.


(H)
The Borough Parcels being sold may be situate in a Flood Hazard Zone.


(I)
The Borough Parcels are being sold subject to the storm water drainage regulations of the State of New Jersey.


(J)
The Borough of Avalon makes no warranties or representations, express 
or implied, as to the Borough Parcels, the condition or marketability of the title, or any other matter.


(K)
The title to be delivered by the Borough shall be free and clear of all taxes up to and including the calendar quarter in which the Deed is delivered and closing takes place. JMK 65TH LLC shall be responsible for all taxes thereafter.


(L)
Unless otherwise specified herein, JMK 65TH LLC shall be liable for payment of all assessments, of any nature, against said Borough Parcels.

The conditions set forth in this Section 5 shall survive closing of title and shall not merge into the Deed transferring title to JMK 65TH LLC.
SECTION 6: This Ordinance shall take effect immediately upon final adoption and publication as required by law.
NOTICE OF PENDING ORDINANCE

     The Ordinance published herewith was introduced and passed on first reading of the Municipal Council of the Borough of Avalon on December 17, 2014.  It will be further considered for second reading, public hearing and final adoption at a meeting of said Council to be held on the 14th day of January, 2015 in the Meeting Room of the Municipal Building, Avalon, New Jersey at 7:15 p.m. and during the week prior to and up to and including the date of such meeting, copies of said Ordinance will be made available at the Clerk’s Office in said Municipal Building to the members of the general public who shall request the same.

MARIE J. HOOD
Borough Clerk

